IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SAMUEL F. WATSQON, SR
ELLEN WATSON, and
SAMUEL F. WATSQON, JR.,
Plaintiffs,
Civil Action No.
V. 96- 7182
THE BOROUGH OF DARBY,
EDWARD S| LBERSTEI N,
DOM NI C DELLABARBA, and
MARK DELLA VECCH O
Def endant s.

Gawt hr op, J. Decenber 29, 1998

MEMORANDUM

Before the court after plaintiff’'s verdicts totaling
$508, 250, are defendants' notions for a judgnment as a matter of
law, for a newtrial, or for a reduction in the anount of the
verdi ct.

Backqgr ound

The plaintiff, Sanmuel F. Watson, Jr.,! and Nancy Sil berstein
Watson were married in 1991 and had two children, before the
marri age ended four years later. The divorce was rocky, and
Nancy obtained a Protection From Abuse order. She then becane
romantically involved wth one Mark Della Vecchi o, a Darby

Bor ough police officer and a co-worker of her brother, Oficer

! Al references to Sanuel Watson refer to this plaintiff
and not to his father, Sanmuel F. Watson, Sr., whose clains |
di sm ssed before trial.



Edward Sil berstein, Jr. By October 1995, Oficer Della Vecchi o,
Nancy Watson, and the children shared a roof in Collingdale.

Fromtime to tinme, Oficer Della Vecchio, beckoned by Nancy
Wat son, woul d nmake his presence known, sonetines in uniform and
di spl ayi ng badge, at the children's various sporting events. On
sonme occasi ons Sanmuel WAtson woul d al so be in attendance as the
children's tenporary custodian. He testified that he felt
menaced by O ficer Della Vecchio's unifornmed appearance at these
events.

So also, Oficer Silberstein, along wwth Oficer Dom nic
Del | abarba, investigated one of his sister's conplaints that
Sanmuel Watson had viol ated the Abuse order. The officers filed a
formal conplaint alleging Sanmuel WAt son had committed indirect
crimnal contenpt, which filing caused an arrest warrant to issue
and the Upper Darby Police later to arrest and handcuff himin
front of his children. As to these events, Sanuel Witson
testified at trial that his only contact with Nancy on that day
occurred when he turned the children over to her at her father’s
ice cream parlor, w thout incident.

The matter was scheduled for trial before a District
Justice, but becane repeatedly postponed for |ack of prosecution
Wi tnesses: notably, Oficers Silberstein and Dell abarba failed to
respond to five different subpoenas. Oficer Silberstein

testified that he did not know of the schedul ed court



appear ances, however his sister and Oficer Della Vecchio did
appear a nunber of tinmes for which the hearings were schedul ed.
The evidence revealed that attenpts to serve subpoenas at the
Dar by Police Departnment were unsuccessful, as the people at
pol i ce headquarters refused to pass the subpoenas along to the
of ficers.

These dealings with the Darby police caused Sanmuel Watson to
fear arrest if he visited his children. Further, because he
wor ked as an airline nechanic, in which occupation there is great
enphasis on quality control, both as to the quality of work
product, as well as to the quality of the workers thensel ves, he
feared that additional arrests could cost himhis job. He thus
forewent seeing his children for three nonths.

The officers eventually did appear for a hearing, at which
the contenpt proceedi ngs were dismssed. After the hearing,
Samuel Watson and his nother went to visit his children at the
Col I i ngdal e hone. Because he expected there m ght be trouble,
he had called the Collingdale police before they went and told
them where they were headed, but he did not tell Nancy Witson
that they would be comng over. After he arrived, he and Nancy
argued, causing her to page Oficer Della Vecchio with a 911
code. The officer, on uniformed duty, and | ocated just across
the Col lingdal e-Darby line, raced hone and told Sanuel WAtson

that: “you cannot see those children.” Monents later, the



Col lingdal e police arrived in response to Sanuel Watson's call,
and they ultimately resolved the situation amcably. As to this
i nci dent, Samuel WAtson takes the position that Oficer Della
Vecchio was acting in his official capacity, and in so doing ran
roughshod over his constitutional rights.

The jury returned a verdict of $500, 000 agai nst the Borough
of Darby and in favor of Sanuel Watson, of no conpensatory
damages agai nst any police officer individually, and of $8,250 in
punitive danages? against the three police officers, and in favor
of Sanuel Watson. The jury found for the defendants on the
clains of Sanmuel Watson's nother, which verdict is not
chal | enged.

Di scussi on

Def endants argue that there should not have been a
plaintiff’s verdict, that the verdict was excessive, and that
there was reversible trial error. Thus they argue that judgnent
as a matter of law, a newtrial, or a remttitur is appropriate.

A court can grant a newtrial "for any of the reasons for
which new trials have heretofore been granted in actions at |aw
in the courts of the United States,” Fed. R Cv. P. 59(a)(1),
i ncl udi ng where "the verdict is contrary to the great wei ght of

t he evidence." Roebuck v. Drexel Univ., 852 F.2d 715, 735 (3d

2 The jury assessed $5000 in punitive damages to O fi cer

Silberstein, $2500 to O ficer Della Vecchio, and $750 to O fi cer
Del | abar ba.



Cr. 1988). Al though the decision to grant or deny a notion for
a newtrial "is confided alnost entirely to the discretion of the

district court,” Blancha v. Raymark |Indus., 972 F.2d 507, 512

(3d Gr. 1992); see Allied Chem Corp. v. Daiflon, Inc., 449 U. S.

33, 36 (1980), a court's discretion is nore limted when granting
a new trial because the jury's verdict is against the weight of

the evidence. Hourston v. Harvlan, Inc., 457 F.2d 1105, 1107 (3d

Cr. 1972); Valentin v. Crozer-Chester Med. Ctr., 986 F. Supp.

292, 298 (E.D. Pa. 1997). A newtrial "cannot be granted .
nmerely because the court woul d have wei ghed the evi dence

differently and reached a different conclusion.” Mrkovich v.

Bell Helicopter Textron, Inc., 805 F. Supp. 1231, 1235 (E.D. Pa.

1992). A court may, however, grant a newtrial if it finds that
the verdict is against the great weight of the evidence or if the
anmount of the verdict is so excessive that is "shocks the

consci ence" of the court. WIIlianson v. Consolidated Rail Corp.

926 F.2d 1344, 1353 (3d Gr. 1991).

A The Validity of the Verdict for Plaintiffs

My take on liability is that the jury unequivocally
concl uded that sonething was, if not rotten, certainly wong, in
t he Borough of Darby. The jury was given a rather full picture
of the internecine warfare going on anong Darby’s dramatis
personae, and the jury obviously concluded that these public

officials, basically to back up one of their own, used and abused



t heir governnmental powers to crinp Sanuel Watson's civil rights
substantial ly.

There are factual argunents going one way or the other, but
those argunents were fully made to the jury, whose mssion it was
to resolve them their verdict is entitled to great (although not

absol ute) deference at this juncture. Mont gonery Ward v.

Duncan, 311 U. S. 243 (1940); Calusinski v. Kruger, 24 F.3d 931

(7th Gr. 1994); Norris v. Lee, Gv. A No. 93-441, 1995 W
428669 at *6 (E.D. Pa. July 14, 1995). A verdict should be
reversed only if the jury abused its discretion in a case where
the evidence points "so strongly and overwhel mngly in favor of
one party that the court believes that reasonable jurors could

not arrive at any contrary conclusion.” Baltazar v. Holnes, 1998

WL 846837 at *3 (5th Cir. Dec. 8, 1998); Shaffer v. WIkes, 65

F.3d 115, 117 (8th Gr. 1995). The full record reveals support
for the jurors' decision, and | would be overreaching to annu
their considered conclusion as to who should prevail.

B.. The Ampunt of the Verdict

The amount of the verdict is another matter. There was
virtually no damages testinony, and an utter dearth of danages
experts. There was neither an econom c nor a vocational expert,
nei ther a physician nor a psychologist. The plaintiff was
content sinply to rely upon the testinony of the plaintiff to

tell the jury how these events affected--nay, traumatized--him



Apparently, he conmunicated this to themvery well.

In mentioning the sorts of experts he did not call, | do not
suggest that every case, every sort of danmages, needs an expert
to spell those danages out. Sone damages experts, in truth, are
little nore than high-priced wi ndow dressing. Qhers can be
essential. It is thus not unusual for expert w tnesses to cone
into court and propound sonme nunbers which they say reflect the
econom ¢ magni tude of an injury, to give the jury sone reasoned
cal i pers upon which to arrive at a nunber which is founded upon
fact, logic, and the law. Here, where there is no expert
evi dence upon which to find firmfoundation for a half-mllion-
dol lar-plus verdict, the verdict does tend to becone nore
susceptible to attack

A damage verdi ct when supported by proper evidence may not
be set aside as excessive unless it is so high as to shock the
consci ence of the court, or unless it appears that the jury was
bi ased or acted capriciously or unreasonably. Fed. R GCv. P

50; Griffiths v. Gigna Corp., 857 F. Supp. 399, 408 (E.D. Pa.

1994). A trial judge nust be "extrenely reluctant to interfere
with the tinme-honored power of the jury, in the exercise of its
coll ective judgnent, to assess the danmages sustained by the

plaintiff." Tann v. Service Distributors, Inc., 56 F.R D. 593,

598 (E.D. Pa. 1972). Remttitur is a "device enployed when the
trial judge finds that a decision of the jury is clearly

unsupported and/ or excessive" and falls within the discretion of



the trial judge who is "in the best position to evaluate the
evi dence presented and determ ne whether or not the jury has cone

to a rationally based conclusion." Spence v. Board of Educ., 806

F.2d 1198, 1201 (3d Cr. 1986).

Revi ew ng the case’s facts, Sanuel WAatson says that he felt
oppressed to see Oficer Della Vecchio at sporting events al
decked out in uniformand badge, peering over at himand his
child. |If the jury found that to be a constitutiona
transgression, it is not to be countenanced and is conpensabl e.
So also, the jury apparently found Sanuel WAtson's three-nonth
hiatus in child visitation to have been defendants’ fault, caused
by the Darby police's harassnent and threats to arrest himand a
viol ation of the constitution. Three nonths w thout one's
children is a vile absence to be forced to suffer. The whole
pervasi ve atnosphere visited upon Sanuel WAtson by the Dar by
Pol i ce Departnent constitutes an array of events that one should
not have to endure.

Addi ng all of these factors together, however, giving the
plaintiff the benefit of all the evidence and all favorable

i nferences, as well as the nost favorable reading of the | aw

governi ng danmages, | cannot tally up a total of $500,000 in
conpensatory damages. In ny view, that considerable sumis just
not in the case. It is with gingerly, genuine respect that I

traipse into the jury’s well-ni gh-exclusive province. But on

this record, even $100, 000 woul d seem generous, and | shal



reduce the verdict to that anount.

| turn to the anobunt and validity of the punitive damages
that the jury awarded. The defense argues that since no
conpensatory damages were found agai nst the individua
defendants, it follows even nore strongly that there should not
have been punitives. Punitive danmages under 8§ 1983 are limted
to instances of "reckless or callous disregard for the
plaintiff's rights, as well as intentional violations of federal

law." Smth v. Wade, 461 U. S. 30, 51 (1983). This only requires

"sonething nore than a bare violation justifying conpensatory

damages or injunctive relief." Keenan v. Cty of Phil adel phia,

983 F.2d 459, 470 (3d Cr. 1992). Here, there is enough for a
jury to conclude that defendants’ conduct, depriving Sanuel

Wat son of his constitutional rights was done recklessly, and |
hence shall not disturb the punitive danages award.

C. Questioning by the Court

The defendants argue that the court was too vigorous in
aski ng sone questions of Darby Borough Police Chief Snythe while
he was on the stand. The questions were designed to clear up, or
perhaps fill up, sone apparent interstices in his nenory.

The federal rules recognize that the judge nmay question a
witness in this, or any other, circunstance. Fed. R Evid.
614(b)("the court may interrogate w tnesses, whether called by

itself or by a party"); United States v. Henry, 136 F.3d 12 (1st

Cir. 1998) (a court's right to question witnesses is



"undi sputed”). Here, the inquiry was relatively brief and never
objected to at trial. Absent an objection, any alleged error
caused by court questioning is waived. See Fed. R Cv. P. 46
("it is sufficient that a party ... nmakes known to the court

the party's objection to the action of the court and the grounds
therefor"); Fed. R Evid. 614(c) (providing procedure, outside
hearing of the jury, for counsel to object to a judge's

guestioning); Kelley v. Airborne Freight Corp., 140 F.3d 335, 352

(st Gr. 1998); Stillman v. Norfolk & Western Ry. Co., 811 F.2d

834, 839 (4th Cr. 1987). The defendants did not then object to
the court's inquiring and thus may not now conpl ain about it.
Bot h substantively and procedurally, the questioning does not
constitute reversible error.

An order foll ows.
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THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SAMUEL F. WATSON, SR,

ELLEN WATSQN, and

SAMUEL F. WATSON, JR.,
Pl aintiffs,

Cvil Action No.
96- 7182

V.

THE BOROUGH OF DARBY,
EDWARD S| LBERSTEI N,
DOM NI C DELLABARBA, and
MARK DELLA VECCH O

Def endant s.

ORDER

AND NOW this day of Decenber, 1998, Defendants’
Motion for Judgnent as a Matter of Law or for New Trial or for
Modi fication of the Verdict is DENIED, but only in part: the

anmount of conpensatory damages is remtted to $100,000. The

plaintiff is granted 20 days fromtoday's date to deci de whet her

he will accept that reduced anmount, or whether he wi shes a new
trial, in which latter event, the case will be listed for trial
forthw th.

BY THE COURT:

Robert S. Gawt hrop, 111 J.
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